How to Support Someone to Make Decisions
If you care for someone who you feel lacks the mental capacity to make a particular decision it may be necessary for someone else to support them, or make that decision on their behalf. Mental capacity means being able to make and communicate your own decisions.  Capacity may be deemed to be lacking due to disability, or may be lost if, for example, a person has a stroke, is suffering from mental illness or develops dementia. The decisions could be about day-to-day things like what to wear or when to pay a bill, or they could be more important decisions such as where to live or whether to have a certain type of medical treatment.  There are different arrangements that can be made to give someone the power to make decisions on another person’s behalf.  We also give details of what can be done if no arrangements are in place when someone loses the mental capacity to make their own decisions.

Mental Capacity Act principles

The Mental Capacity Act 2005 provides a legal framework to help empower people to make their own decisions and to make clear what actions carers and family can take. A code of practice explains how people should use it in everyday situations.

Under the Mental Capacity Act 2005, an individual must be given the opportunity, with support if required, to make their own decisions.  This includes financial decisions. 

The person you care for may need some help and guidance to be able to make these decisions.  You could help them to draw up a weekly or monthly budget, showing what bills need to be paid and purchases made.  This may assist them to develop the skills and confidence to succeed.  You may want to consider who the best person is to provide this support.  The individual requiring support should always be at the centre of any decisions made
This Information Handout gives you brief details about some of the plans you can make with the person you care for, and covers the following topics:

Wills and Trusts

Appointeeship

Power of Attorney

Court Appointed Deputy

Living Wills and Advance Decisions
Wills and Trusts

You may choose to make a will, dividing your estate amongst your relatives and relying on them to support the person you care for.  However, Carers worry that this is dependent on those family to be willing and able to carry out their wishes.  They worry that the family may be affected by financial difficulties, disputes or ill health.  An alternative is to consider a Trust. 

There are several types of trusts.  You will need to discuss your situation with a specialist who will advise you on all the options available.  Generally there are two most common types of trusts, Discretionary trusts and Disabled Person’s Trusts. If you have savings or a property that you wish to leave to your family member in the future, and are concerned that they would not be able to manage finances or a property, or that assets may impact on any benefits or services that they are currently receiving or may need in the future then a trust may be a way of planning for their future.
Once assets are put into the Trust they belong to the Trust rather than the person intended to benefit.  The individual may get regular payments or gifts to buy extra things such as a holiday, new clothes, birthday presents and similar things to make that person’s life more comfortable and enjoyable.  In this way, the individual can not be said to have assets of their own.  Trusts are also a way of avoiding application to the Court of Protection for a deputy to be appointed to deal with finances if a person is unable to manage their money themselves. Trusts can provide a means of managing and maintaining the family home where the individual would lack the capacity to do so.
Trusts are operated by its trustees, who can be family members, friends or professionals.  They will have the discretion to choose how the assets should be used.  It is important therefore to choose your trustees carefully.  If you decide to set up a trust, it is a good idea to leave the trustees a ‘letter of wishes' saying what you would like to happen, signed by you. The letter of wishes should explain: the reason for setting up the trust, guidance on how the trust fund should be used to help or protect your child with a learning disability, how the remaining trust fund should be distributed after your child's death, for example to other family members or to your favourite charities. While such a letter will not be legally binding on your trustees, it can be referred to for guidance from time to time
Trusts are normally set up as part of drawing up a Will but there is no reason why a Trust cannot be set up at any time.  It is important, however, to obtain good legal advice about this matter as it can be quite complex; any mistakes could result in your family member being treated as owning those assets.  

Appointeeship 

If a person receives weekly or monthly benefits, but is incapable of managing their finances, they may have an appointee – a person who is authorised to manage their benefits on their behalf.  This includes signing all forms and reporting changes of circumstances.

A person must be aged 18 or over to apply to be an appointee.  They should apply in writing to the office dealing with the particular benefit - the DWP, Revenue and Customs or the local authority.  An appointee is said to “stand in the shoes of” the claimant they act on behalf of.

An appointeeship relates solely to benefits.  It does not create duties relating to any other business of the claimant.

Power of Attorney

Office of Public Guardian (OPG) Customer Contact Centre 

Tel:  0300 456 

Email: customerservices@publicguardian.gsi.gov.uk 

Court of Protection
Tel: 0300 456 4600  

Email: courtofprotectionenquiries@hmcourts-service.gsi.gov.uk 

To prevent problems in the future around making decisions if someone no longer wishes to make them, or lacks capacity to make the decisions themselves, a Lasting Power of Attorney (LPA) can be made.  This is a legal document in which someone (the donor) appoints an Attorney to manage such things as property and finances or personal welfare.  This is a new power, which replaces the previous system of Enduring Power of Attorney (EPAs).  EPA’s have not been created since October 2007, but ones created before that date is still valid.

If you already have an EPA and want to know more about how and when to register it, contact the Office of the Public Guardian.
One big difference between LPAs and EPAs is that as well as setting up an LPA to cover your financial affairs, you can set one up to give someone else authority to make decisions about your healthcare and personal welfare when you can no longer make those decisions yourself. The previous system of EPAs dealt only with financial matters, not personal welfare. 
An LPA can only be used after it is registered with the OPG.
There are two different types of LPA:
Property and affairs LPAs

This LPA can give others authority to deal with a person’s finances. The LPA cannot be used until it is registered at the Office of the Public Guardian.  This can be done at any time – it can be registered by the donor so that it can be used immediately, or the attorney(s) can register it if the donor has lost capacity to make their own decisions. Under a property and affairs LPA attorney(s) can make decisions on behalf of the donor even when they still have mental capacity, as long as the LPA is registered, unless it is stated on the LPA form that the donor does not want this to happen. The donor can appoint more than one attorney under an LPA. They can specify that attorneys must act together on all decisions, or they can give each of them the power to act independently. The donor can limit the powers they give to attorney(s), so for example they might not want to give them the power to sell their house.  The donor can give the attorney(s) unrestricted authority to make any decisions on their behalf. The types of decisions and actions that could be covered by a property and affairs LPA include:
·  buying or selling property

·  paying a mortgage

·  investing money

·  paying bills

·  giving people access to financial information

·  Arranging repairs to property.

Personal welfare LPAs

Like a property and affairs LPA, a personal welfare LPA can only be used once it has been registered at the Office of the Public Guardian.  There is a big difference in that the personal welfare LPA can only be used if the donor has lost mental capacity to make a particular decision about their care and treatment.  You can register a personal welfare LPA as soon as it is created so that if the time comes when the attorney(s) need to use it, there will not be a delay. This might be important if a treatment decision needs to be made.
The donor can limit the types of decisions that attorney(s) can make on their behalf, or they can give a general power without restrictions. The types of decisions and actions that could be covered include:

· where the donor should live

· whether or not the donor should have a certain type of medical treatment

· what the donor should eat

· who the donor should have contact with

· What kinds of social activities the donor should be involved in.

Attorney(s) can refuse or consent to medical treatment on the donor’s behalf as long as the LPA does not restrict their authority to make those decisions.

But if a decision has to be made about life-sustaining treatment, the attorney can only refuse that treatment if it is stated in the LPA document that the donor wants them to be able to make that kind of decision.

Who to choose as your attorney

When deciding who to choose as attorney(s) the donor should make sure they choose someone they can trust to act in their best interests. For a personal welfare LPA, in particular, they should be confident that the attorney(s) know them well enough, and understand their values and beliefs well enough, to be able to make decisions that take into account their wishes. For a property and affairs LPA they should choose someone who is good at handling their own money and who has the knowledge and expertise to be able to deal with their finances and keep their accounts. The donor should always check with the person they want to appoint that they would be willing to take on the responsibility.  Whoever they choose as attorney(s) must follow the principles set out in the Mental Capacity Act when they are making decisions or acting on the donor’s behalf.  So they must always do whatever is in the best interests of the donor.  Mental capacity can vary over time and someone may be able to make certain decisions but not others, so attorney(s) must do everything practicable to help the donor make any decision for themselves, rather than assuming they lack capacity in every situation.

How to make a Lasting Power of Attorney

Forms are available to download from the OPG and can be filled in by the donor and attorney(s).  Alternatively, a solicitor will provide forms and assist people to complete them, but there will be a charge to do this.  There are separate forms for making a property and affairs LPA and a personal welfare LPA.  Before the forms can become valid, a certificate of capacity for the donor must be drawn up by an independent third party called a Certificate Provider.  This could be the donor’s solicitor, doctor or another independent person that has known them personally for at least two years.  The prescribed form must be completed and signed in the presence of a witness and each attorney must sign.  The certificate states that in the opinion of the Certificate Provider everyone understands the effect of signing the LPA and are not being pressured by someone else to do it.  If any forms are completed with the support of professionals such as solicitors or doctors, fees for the completion of the forms will usually apply

The form must be registered at the Office of the Public Guardian before it can be used. There is a fee of £120 for registering an LPA, so if you are registering both a property and affairs LPA and a personal welfare LPA, you will have to pay a total of £240.  You may be exempt from having to pay the fee if you cannot afford it. Further details of fees and exemptions are available later in this handout.

Guidance and Application forms for LPA are available from the OPG website, or from solicitors. There are separate guides and forms for property and affairs LPAs and personal welfare LPAs.  You can order copies from the Office of the Public Guardian or download them from their website.

Court Appointed Deputy

If you are concerned about a family member’s ability to make ongoing financial decisions because they lack mental capacity, and no Power of Attorney has been arranged, you may need to apply to the Court of Protection for guidance.  If an individual does not have the legal capacity to nominate an Attorney to make decisions on their behalf, their rights and interests are protected by this Court.  

There may be a dispute, for example, about how an individual’s money is spent or what is to happen to the property they live in.  Such matters can be referred to the Court of Protection for a decision that is seen to be in the best interests of the individual.

The Court may choose to appoint a Deputy to make decisions over a specific matter on behalf of the individual if it feels that is in their best interests.  The Court will decide what decisions can be made, and for how long.  Once a Deputy has been appointed they will be registered with the OPG and supervised by them.  The level of supervision will depend upon your relationship with the person who lacks capacity, the complexity of the decisions you are likely to make and the care requirements of the person.  
The Court is responsible for ensuring that Deputies act in the best interests of the person who lacks capacity and follow the directions of the Court.  There are three levels of supervision: Type 1 cases involve a high level of supervision, Type 2 cases involve low supervision and for Type 3 cases we would normally close our file after issue of the Court order. 

Supervision may involve:

• The Court providing ongoing support to you when carrying out your role;

• You submitting reports to the Court when the Court directs you to; and

• A Court Visitor checking how the Deputyship is being managed.

Deputy’s annual supervision fees are statutory, which means they are set by Parliament. They are based on the cost of providing support services to both the Deputy and the person who lacks capacity. Supervision fees are payable from the funds of the person who lacks capacity.

Guidance and Application forms for the Court of Protection are available from the OPG website, or from solicitors.

All details can be found on the website of the Office of the Public Guardian

http://www.publicguardian.gov.uk/index.htm
OPG and Court of Protection Fees, Exemptions and Remissions
OFFICE OF THE PUBLIC GUARDIAN FEES
Lasting Power of Attorney (LPA) Registration Fee 
£120.00 - A separate registration fee is payable for Property and Affairs LPAs and Personal Welfare LPAs when each application for registration is made

Appointment of Deputy Fee 

£100.00 - A one-off payment for placing the Deputy's details on a register and carrying out a risk assessment to determine the appropriate Deputy Supervision regime

Application to search the registers Fee 

25.00 - Covers a search of the three OPG registers. The register of registered LPAs, registered EPAs and the register of Court orders appointing Deputies
Deputy fees 

There is a one off registration fee of £100, are four types of supervision and each attracts a different annual fee which is payable annually in arrears on 31 March.  The fees are

£800, £300, £175, £ nil 
COURT OF PROTECTION FEES
Application fee 

£400.00 - Payable on making an application to start Court proceedings, or on application for permission to start proceedings
Hearing fee 

£500.00 - Payable where the Court has held a hearing to decide the application and has made the final order, declaration or decision 

Appeal fee 

£400.00 - Payable on filing an appellant's notice appealing a Court decision or seeking permission to appeal a Court decision

Copy of document fee 

£5.00 - If you require additional copies of an order

Copy of certified document fee 

£25.00 

Note: Applications and hearings relating to objections to the registration of LPA’s will not incur a fee, nor will some appeals.  Please contact the Court of Protection for advice if you are unsure if your appeal attracts a fee

Exemption or remission of a fee 

The person eligible for exemption or remission is the person responsible for paying the fee, except in the case of applications to register LPAs, where the eligible person is always the donor. A deputy can apply on behalf of a person lacking capacity but the form must be completed based on that person’s circumstances

Who is the Person responsible for paying the fee and eligible for exemption or remission? 

The person lacking capacity is responsible for the following fees:

• Appointment of Deputy Fees 

• Supervision fees. 

The applicant is responsible for 

• LPA registration fees, but the person eligible for exemption and remission is the donor, whether or not he or she is the applicant. 

• Applications to the court and hearing fees 

• Search of the register fees. 

Exemption criteria 

A person is eligible for an exemption from fees if they are in receipt of one of the following means tested benefits: 

• Income support; or 

• Income-based Job-seeker’s allowance; or 

• Pension guarantee credit; or 

• A combination of Working Tax Credit and either Child Tax Credit or Disability Element or Severe Disability Element; or 

• Housing benefit; or 

• Council tax benefit; 

And 
• does not have an award of damages in excess of £16,000, which has been disregarded for the purposes of determining eligibility for the means tested benefits

Remission criteria 
A person will be eligible for remission of a percentage of the fee if gross income* is within the following bands: 

	Income 
	Percentage of fee remitted 

	Up to £12,000 
	100% 

	£12,001 to £13,500 
	75% 

	£13,501 to £15,000 
	50% 

	£15,001 to £16,500 
	25% 

	Over £16,500
	No remission-full fee payable


*Gross income is broadly defined as income before tax and NI from 

• employment 

• non-means tested benefits 

• pensions 

• Interest from capital investments. 

In addition, the likelihood of the client’s financial circumstances changing in the near future will be considered when deciding whether or not to waive a fee. For example, if the client is awaiting funds from a damages award, house sale or an inheritance, it will normally be more appropriate to postpone rather than waive the payment of the fee.  You can apply for Fee remission by downloading form OPG506A from the OPG website.
Postponing a fee 
In some cases a person may not be eligible for either exemption or remission but are not able to pay the fees immediately. Examples of this would be 

• A deputy awaiting an order to gain access to funds 

• The person lacking capacity currently has no funds but is awaiting the outcome of a damages claim or disposal of property, which will generate sufficient funds to pay the fee.  

In these and other appropriate circumstances the fee payment may be postponed. A postponed fee remains payable and will be collected at a suitable date from the person responsible for paying the fee
Living wills

Another way for a person to make sure that their wishes are carried out when they are no longer able to communicate them is to make what is sometimes called a ‘living will’. This is basically where you let other people know how you would like to be treated in the future. It could relate to their medical treatment, what kind of diet they want, where they would like to be cared for, or any other aspect of their personal welfare.  The only type of ‘living will’ that is legally binding is a decision to refuse medical treatment. Any other advance directive, such as letting people know you would prefer to be treated in a particular hospital, or that you have preferences or requirements relating to your diet, should be taken into account by the people providing treatment when they are deciding what is in their client’s best interests, but they are not legally bound to follow their wishes.

Advance decisions

Under the Mental Capacity Act a ‘living will’ can be legally binding if it is a decision to refuse medical treatment. This is known as an advance decision.

An advance decision does not have to be in writing (unless it is an advance decision to refuse life-sustaining treatment), but to avoid any uncertainty

it is best to put it in writing and make the details of the decision as clear as possible.

Someone wishing to make an advance decision should set out exactly what kind of treatment they wish to refuse. It may be a good idea to get their written decision witnessed, perhaps by their doctor, to confirm that it represents their wishes. A verbal statement expressing an advance decision to refuse treatment is legally binding, but there is more risk that there could be a dispute over the detail of the decision, or the person providing the treatment may not be aware of the decision at the relevant time.

There is no legal right to demand specific treatment and healthcare professionals do not have to provide treatments that conflict with their professional judgement.
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